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then true that when an act which at common law was a
misdemeanour is  made  a felony by statute, the  mis-
demeanour merges in the felony, but the  offence  need ^
not have been described in the terms of the statute.    The
bond I think was a writing obligatory, but if it had keen
described as " a certain contract in writing in the words
" and   figures   following,"   Farrer   would   hardly   have
objected that a felony in which the misdemeanour was
merged had been proved and that Nuncomar must be
acquitted of the misdemeanour to be l indicted capitally.
Sir William Jones recommended this course in a charge
to the Grand Jury of Calcutta in 1785 when he said, 2 " In
" all cases of forgery permit me to recommend indictments
" for the misdemeanour only, since very strong arguments
" have been used both at home and here to prove that.
ee the rigour of our modern law in punishing that crime
<( with death cannot be legally extended to these provinces.
te I give no decided opinion yet on that point, nor on
" another which may be started, whether if the crime
" under consideration be a capital felony in India, an
" indictment will also lie as at common law, since it has
" been held that a felony merges or absorbs a misde-
"meanour."    I say that I think this would have been
wise, but strictly speaking, it is not the part of the Court
to say how or for what a prisoner is to be indicted.    The

1 I remember a case of concealment of birth tried many years ago at
Derby, in which the counsel for the prisoner objected that, whereas his
client was accused of concealing the dead "body of her child by throwing
it into a cesspool, she was shown by his cross-examination to have thrown
it in whilst living. The judge (Lthink the late Mr. Justice Willes) ob-
served, "If your contention succeeds your client will be committed for
" murder, lie in gaol for six months, and then be tried for her life. If
" it fails, she will probably get her sentence over before the next assizes."
2 Works, vol. vii. p. 12.           >